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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HRT AT AT AL SAEAET:~

Revision application to Government of India:

(1) e IeuTew gree AfaRew, 1994 6t ey srad = aaqrq TQ ATt 3 a1 H TEIh ST i
UL & TAH TTeqeh o Siavia GLIeqvr Saa Srefld e, HRd qChiL, faw #arer, Tsrea fawm,
=Teft 1iRrer, shewr o waw, dug a4, 7% fReei: 110001 &Y T T =A1R_Y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
afehouse or to another factory or from one warehouse to another during the course
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

l(‘T) TS g[ea T AT [ T[T VIR o STg< (77T AT YT &1) Fata T s 71t gl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '

(F)  SIfaW STITE @l ITTE [ o ST 6 [T ST Sl hise HIFT @l T & Sl TS QLT ST 59
ORI T W & qariasd yeh, oTdie F gRT IIa a7 99y u% 47 918 # O orfgfFaw (7 2) 1998
RT 109 gRT 93w fhe T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) &I ITRA e (ardter) Rammast, 2001 F Rgw 9 & siavia AR yo=r dear su-8 § ar
gfaat ®, o sreer & wia sweer 0w f&ATw & 9 719 F facga-snesr @ srfier sweer H ar-ar
gt & v SR ended fhar ST SRY Su Wy @rar 3 0 ged T ¥ ofwfa g 35-3 &
TR 6 & ST % 6eq F AT ER-6 FTATT 6l qd ¥ Il AT

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
. prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) &S s(eaH F 9T Sgl Gy ThA T 1€ 94 T SHE 6 gral ©94 200 /- HIF ST @l
ST 3% STgT S<eny T A1 & ST g ar 1000 /- &7 6§ it 1l

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T S, FrelT ST o6 T AaT < NehT wararidrescor & wfd srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  FeclT S<UTe o AT T, 1944 T a=T 35-51/35-F & siavid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHET IREEE § FAT FTAR F AArar Hit e, srdlier F e § AT Lo, vl
IATET L T& qarhe Adqterty =rarfeaper (Rreee) & ufdmm et fifssr, srgaerare § 2nd |y,
GATAT W, EaT, FREATR, SgHeER-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, S5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any i s public sector bank of the
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT g AT 1970 AT GEifdd fit srqeEt -1 F siwia Meiia By ager 5w
ATeT AT gerareer FeTrRafa FMotae w3 sreer § § s 6t 7 TR € 6.50 T F A
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = X gefAra Araet sy [ e arer et & o oft et srRfda BT Srar g S T
Q[eh, Prald ITTET L[ T AATR STIe 1 ATAT Ao (Fraiafe) e, 1982 # [fgd 8

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) AT qIoan, Hrsl IUTET o T AT sTdens =aramiarser (feee) T 9 orfi=l & A
F Fdearq T (Demand) Td &€ (Penalty) &7 10% & STHT HAT ST(ATA gl GIeTiieh, SAT8EHaT qa SAT
10 %€ ¥IT g (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FrATT IS Y ST AATHT 3 Sfavid, LA T wared @ AN (Duty Demanded) |
(1) €< (Section) 11D % dga gt Tisy;
(2) foraT T SaT hise $Y TTAT;
(3) &de wive ATl & Maw 6 % qga <7 Wi

7 & ST * Sfa erfier # qger & STt g A erdler arieet 0T o forg g o s fean
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& smaer ¥ wier erdier ATiAeRTor 3 wweT STgt S[oeh A=t {[esh 4T avs faarfaa g av #iv fhy g
% % 10% AT IR AT STET et qvs Fared &7 7 qve & 10% QT G AT AT ARl gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

or penalty, where penalty alone is in disputes T g
O R CENTRg, PP,
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Chhaya Neelkanth
Hariprasad, 308, Vrajbhumi Complex, Off. CG Road, Navrangpura,
Ahmedabad -380009 (hereinafter referred to as “the appellant”)
against Order-in-Original No. 17/DC/CHHAYA /Div-6 /Ahmedabad-
380009 dated 20.04.2023 (hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Central GST,
Division-VI, Ahmedabad South (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant
registered under  Service Tax with Registration No.
ACPPC5045AST001. Scrutiny of their Income Tax Returns (ITR) and
Service Tax Returns (STR) revealed discrepancies in the declared
values for the financial year 2015-16. The appellant declared a lower
value in their ST-3 returns compared to their sales of services in the
ITR and total value of TDS (Tax Deducted at Source). Despite a
request for documentary evidence regarding their income, the
appellant did not respond. Consequently, a Show Cause Notice
(SCN) dated 26.12.2020 was issued by the Deputy Commissioner,
Division-VI, Ahmedabad South Commissionerate, demanding
Service Tax amounting to Rs. 56,178/~ under Section 73(1) of the

Finance Act 1994. The SCN included interest under section 75 of
the Act, and penalty/fees under Sections 77(1)(c), 77(2), and 78 of
the Finance Act, 1994.

2.1. Subsequently, the appellant were issued Show Cause Notice
No. V/WS06/08&A/SCN-470/2020-21 dated 26.12.2020, wherein it

was proposed to:

a) Demand and recover an amount of Rs. 56,178/~ for F.Y. 2015-

16 under proviso to Sub Section (1) of Section 73 of the Finance Act,

1994 along with interest under section 75 of the/Fin

(hereinafter referred to as 'the Act).



b)

b)

4.
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Impose penalty under the provisions of Section 77(1)(c), 77(2),
and 78 of the Act.

The SCN was adjudicated vide the impugned order wherein:

The demand of service tax amounting to Rs. 56,178/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the
Act.

Penalty amounting to Rs. 56,178/- was imposed under section
78 of the Act.

Penalty was imposed under section 77(1)(c) of the Act.

Penalty amounting to Rs. 10,000/- was imposed under section
77 (2) of the Act.

Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

» Based on third party information (Income Tax Department)

Show Cause Notice (SCN) was issued alleging that income
declared in the Income Tax Return (ITR)/amount reflected in
FORM 26AS for the F.Y. 2015-16 are found to be excess of the

value of services declared in Form ST-3 and service tax is

payable on differential amount.

Reply to SCN has been filed by the noticee (i.e., now the
appellant) by providing proper reconciliation statement along
with necessary supporting documents and shown that the
appellant had properly discharged his service tax liability and
reconcile ST-3 values with the value declared in ITR and even

ledger copy of service tax paid is also attached with the reply.
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> IMPUGNED ORDER HAS BEEN PASSED SOLELY ON THE
GROUND THAT RECONCILIATION BETWEEN FORM 26AS
VALUE AND ST-3 VALUE NOT ATTACHED IN THE REPLY.

» Surprisingly, Order-in-Original (impugned Order) has been
passed by the adjudicating authority solely on the ground that
"SCN was issued based on the basis of difference of amount of
ST-3 returns (Rs. 31,92,333/-) and Total value for TDS (Rs.
35,66,851/-), in his defence reply assessee neither discussed
the Total Value of TDS i.e., Rs. 35,66,851/- nor explained the
reason for difference between Total Value for TDS amount and
Service Tax return filed."

> The appellant would like to mention that he has provided
architect services mainly to trust, colleges and university and
got professional fees only after deducting TDS amount without
charging service tax separately from them. Since this service is
taxable but service tax separafely not charged and not paid by
the service recipients, as per section 67(2) of Finance Act, 1994
the gross amount shall be considered as inclusive of tax and
service provider needs to deposit service tax to the government
by doing reverse calculation, i.e., gross amount*rate of service

tax/100+rate of service tax.

> The appellant has followed exactly the provisions of section
67(2) of Finance Act, 1994 and deposited service tax to the
account of government. A similar view was taken by the Apex
court in Commissioner v. Advantage Media Consultant [2009
(14) S.T.R. 49 (S.C.)) and Gem Star Enterprises (P) Ltd. v.
Commissioner of C. Ex. & Cus. Calicut [2007 (7) S.T.R. 342
(Tri. Bang.)].

> The appellant would like to reconcile difference between value
declared in ST-3 returns with the value reflected in FORM
26AS.

» For the verification purpose copy of Profit & Loss Account is
attached here with as Annexure 5 from that it can be easily
verified that on credit side total professional fees (inclusive of
service tax) mentioned and on the debit side s it e-tax of Rs.
4,10,132 debited which suggests that ac g
gross basis.
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» Based on the above evidences it is clear that the appellant is
not liable to pay service tax of Rs. 56,178/~ for the F.Y. 2015-
16 as demanded in the impugned order.

> At the time of submission of reply to SCN reconciliation
statement for difference between ITR value and ST-3 value
given but adjudicating authority found it meaning less because
SCN has been issued for the difference between value reflected
in FORM 26AS and ST-3 values, hence, there is no reason to
provide it again here.

> The appellant is requesting to the appellate authority to quash
the demand and set aside the impugned OIO, which has been
passed merely based on third party information without
considering detailed reconciliation statement with proper

documentary evidences.

5. Personal hearing in the case was held on 18.03.2024. Sh.
Keyur kamdar appeared for PH on behalf of the appellant. He stated
that the difference is due to the reverse calculation of the TDS
amount of service tax purpose, as service tax was not separately
charged. (Section 67(2) of the F.A., 1994). Further he requested for

condonation of delay.

7. Ihave gone through the facts of the case, submissions made in
the Appeal Memorandum and the material available on records. It is
observed from the records that the present‘ appeal was filed by the
appellant on 16.08.2023 against the impugned order dated
20.04.2023 and received by the appellant on 24.05.2023. It is
observed that the Appeals preferred before the Commissioner
(Appeals) are governed by the provisions of Section 85 of the
Finance Act, 1994. The relevant portion of the said section is

reproduced below:

“(3A) An appeal shall be presented within two months from the date
of receipt of the decision or order of such adjudicating authority,
made on and after the Finance Bill, 2012 received the assent of the
President, relating to service tax, interest or penalty under this
Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if
he is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the aforesaid~periog
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months, allow it to be presented within a further period of one
month.”

7.2 As per the above legal provisions, the period of two months for
filing appeal before the Commissioner (Appeals) for the instant
appeal ends on 24.07.2023 and further period of one month, within
which the Commissioner (Appeals) is empowered to condone the
delay upon being satisfied with the sufficient reasons shown by the
appellant, ends on 24.08.2023. This appeal was filed on
16.08.2023, i.e. after a delay of 24 days from the stipulated date of
filing appeal, and is within the period of one month that can be

condoned.

7.3 In their application for condonation of delay in filing the
appeal, the appellant is seeking to appeal to the appellate authority
to condone the delay in filing their income tax return (ITR). They
explain that despite the. approaching deadline and the lack of
extension from the government, they were unable to find a
professional, such as a Chartered Accountant, to assist with filing
the appeal. The appellant, a 72-year-old architect with no technical
knowledge in tax filing, eventually engaged a CA firm after the
deadline. They request to consider their appeal and waive the delay,
citing Section 85(3A) of the Finance Act, 1994. These reasons of
delay were also explained by them during the course of personal
hearing, the grounds of delay cited and explained by the appellant
appeared to be genuine, cogent and convincing. Considering the
submissions and explanations made during personal hearing, the
delay in filing appeal was condoned in terms of proviso to Section 85
(3A) of the Finance Act, 1994.

8. The appellant has submitted a reconciliation statement along
with necessary supporting documents, demonstrating that the
service tax liability was properly discharged. It has been clarified

that the appellant, providing architect services primarily to trust,

colleges, and universities, received pro?ém fees net of TDS
o° ¢R CENT, ‘,/‘3‘ . .
without separately charging service tax. ﬁ:é’c“c’é:(ﬁ Eﬁ}\e with Section
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67(2) of the Finance Act, 1994, the appellant argued that the gross
amount received is considered inclusive of tax, requiring the service
provider to reduce service tax from the gross value via reverse

calculation.

8.1 Furthermore, the appellant has drawn attention to relevant
judicial precedents such as Commissioner v. Advantage Media
Consultant and Gem Star Enterprises (P) Ltd. v. Commissioner of C.
Ex. & Cus. Calicut, supporting their interpretation and

implementation of section 67(2).

8.2 The reconciliation between the value declared in ST-3 returns
and the value reflected in FORM 26AS has been produce in below
table:

As per ST-3 (Amount in|As per P & L|As per 26AS (Amt.

Rs.) (Amount in Rs.) in Rs.)
Total value | Service 33,56,803 (incl. of
Tax Service tax Rs. 35,66,851/-

31,92,333/-|4,10,132/- | 4,10,132/-)

9. Therefore, in light of the submission and accompanying
documentary evidence provided by the appellant, I am of the opinion
that the appellant is not liable to pay service tax. Since there is no
liability of service tax, question of interest and penalty does not

arise.

10. Accordingly, the impugned order is set aside and the appeal
filed by the appellant is allowed.

11, 3icral gRIGRR SUid T eH SuRied diid 3 fhar S & |

The appeal filed by the appellant stands disposed of in above
terms.

e O
gad (erdic)
Date : . ...03.2024
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To,

M/s. Chhaya Neelkanth Hariprasad,
308, Vrajpbhumi Complex,

Off. CG Road, Navrangpura,
Ahmedabad -380009

Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2. The Principal Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Central GST, Division-VI, Ahmedabad
South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for uploading the
OIA)
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